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SHAREHOLDERS' PRE-EMPTION RIGHTS

A statement on Shareholders' Pre-emption Rights was agreed between the Irish Association of Investment Managers and the Irish Insurance Federation in March 1989.

Annex 1 of this Statement - Introduction to Shareholders' Pre-emption Rights - sets out in brief details the principles of pre-emption laid down in the Companies Acts.  It also outlines where shareholders can approve a resolution to disapply the pre-emption rights in accordance with the procedure set out in the Companies Act, 1983.  Annex 1 also explains why it is necessary to provide guidelines in order to protect the pre-emption rights of shareholders.

Annex II sets out the pre-emption guidelines.  In the main, they advise that members of the Association will continue to require listed companies to obtain shareholders approval annually for a special resolution to disapply pre-emption rights.

They also provide that members will only approve a resolution for annual disapplication, where and only where 'the individual or combined issues do not exceed the greater of IR£1m or 5% of the issued equity share capital at the time such general authority is sought from their members'.

Annex III, published in October 1991, gives the views of members of the IAIM on such matters as convertible issues and payment of commission on placing of new shares.

Consultation with the Association will not be necessary for companies acting within these guidelines.  Furthermore, it should be emphasised that the guidelines do not prohibit companies going beyond the limits outlined in exceptional circumstances.  However, in such an event, companies are encouraged to have early consultations with the Association.

Annex i

INTRODUCTION TO SHAREHOLDERS' PRE-EMPTION RIGHTS

The right of a company's existing shareholders to have the first opportunity to subscribe for any further equity which is issued for cash is enshrined in company law.  The retention of this pre-emption right is a major point of principle to IAIM and without shareholder's approval in general meeting the right cannot be varied.

The principles of pre-emption laid down in the Companies Act are an important protection of the interests of IAIM members both large and small.  The IAIM believe that the fairest and most appropriate course of any company wishing to raise additional equity capital is to offer the shares by way of rights pro rata to of existing shareholders.  In this way all shareholders have the choice of subscribing new capital or selling the nil paid rights in the market.

In circumstances where new equity capital is raise don a non pre-emptive basis and the new securities (whether equity or deferred equity) are issued at a discount to the market price of existing securities, a transfer of value takes place from the existing shareholders to the new subscribers.

Prior to 27th October 1986, the stock exchange set its face against allowing equity issues unless.


i.
it was by way of rights; or


ii.
it was a consideration going to a vendor or

iii
the specific terms of the issue had been approved by shareholders.

The 1983 Companies Act reinforced the Stock Exchange stance but left a way out subject to shareholder's approval.  With effect form 27th October 1986 the stock exchange withdrew all formal objections to issues for cash on a non pre-emptive basis provided the shareholders had approved within the previous 15 months a general resolution to disapply the pre-emptive rights in accordance with the procedure set out in the Companies Act 1983.

A number of Irish publicly quoted companies have taken advantage of this ruling.  While in some cases a placing for cash may be an effective route, this is not necessarily always the case.  By having an issue fully underwritten, a company can ensure success or, by offering the shares at a deep discount, underwriting costs can be avoided.  With regard to the latter, such discount is not an expense to the company but is merely reflected in a technical adjustment to the market quotation for the shares.

In the Irish context, two main advantages are cited for placing for cash:-


i.
It enables acquisitive companies to act quickly where necessary.


ii.
Where the placing widens the shareholder base, it improves



liquidity in the shares.

However, existing shareholders would be exposed to significant dilution if shares are placed with new shareholders for cash.  Also, if cash is to be raised in overseas markets, shares could well find their way back into the Irish market with overseas investors imply taking a quick profit.

The objective of these guidelines is to provide companies with some flexibility in their capital raising but at the same time to protect the pre-emptive rights of shareholders.  In particular, the guidelines lay down limits on the amount of share capital (or deferred share capital) that can be issued for cash on a non pre-emptive basis and restrictions on the discount and the cost of issues.

In relation to 'combination issues' (viz where part of an issue is offered on a pre-emptive basis to shareholders and the balance is offered for cash to shareholders) the IAIM are prepared to contemplate these in limited circumstances but would not wish to see such issues become general practice.  These issues will be subject of particularly close monitoring.

Companies acting within these guidelines can be clear that additional consultation with representatives of IAIM will not be necessary.  Furthermore, it should be emphasised that these guidelines do not prohibit companies going beyond the limits outlined in exceptional circumstances.  However, in such an event companies are encouraged to have early consultation with representatives 

of IAIM.

ANNEX II

PRE-EMPTION GUIDELINES

The following guidelines relate to issues of equity securities other than on a pro-rata rights issue basis.

1.
IAIM will continue to require listed companies to obtain shareholders' approval annually for a special resolution to disapply pre-emption rights.

2.
IAIM will advise their members to approve a resolution for an annual misapplication, where and only where


"the individual or combined issues do not exceed the greater of IR£1 million or 5% of the issued equity share capital at the time such general authority is sought from their members".


IAIM members wish to make it clear that they will oppose any general resolution to disapply pre-emption rights unless it complies with the conditions set out in the preceding paragraph.  In such circumstances it is difficult to see why existing methods cannot be used as effectively:- viz


i.
traditional rights issue, underwritten or at a deep discount.


ii.
specific shareholders approval for a placing for cash.

3.
In order to enable a company to have an equity issue of an appropriate size, IAIM will advise their members not to oppose proposals for issues where part of the issue is offered on a pre-emptive basis to shareholders and the balance is offered for cash to non shareholders ('combination issues') provided that the non pre-emptive issue does not represent more than 5% of share capital as defined above.  In this context a company is not constrained by the price of a non pre-emptive issue from offering existing shareholders the issue at a greater discount.

4.
The amount of discount (or its equivalent) at which equity is issued for cash other than to shareholders is of major concern to shareholders and IAIM will keep this matter under review.  Initially, the guideline for companies and their advisors is that they should seek to restrict the discount to a maximum of 5% of the middle of the best bid and offer prices immediately prior to the announcement of the issue or proposed issue.


In general terms 'discount' is defined as the aggregate of (a) the amount by which the offering price differs from the market price and (b) underwriters' gross spread and/or sponsors' fees.  Third party expenses other than the sponsors' fees and underwriters' expenses are excluded.  In the case of issues of anew class of deferred equity in the form of convertibles, warrants or other deferred equity, the amount of the opening market price above the issue price will be regarded as part of the discount.


It is emphasised that this discount refers to all non pre-emptive issues for cash.  There is no question of limiting the discount in a fully pre-emptive issue.


Where the issuing arrangements involve a long marketing period and consequently a pricing date subsequent to the announcement date of the proposed issue, the guideline of a maximum 5% discount refers to the time and the date of the announcement of the issue.  In such circumstances, IAIM wish to emphasise their concern that where the market price has reacted adversely to the news of a forthcoming issue, thereby creating the potential for a significant transfer of value, directors should have regard to this in deciding whether or not to proceed.

5.
Issues beyond the annual pre-emption disapplication will always require shareholders' prior authority at an EGM.  Prior consultation procedures will be put in place within IAIM to determine likely shareholder reaction to specific proposals.


Where a company does not seek an annual disapplication but wishes to seek shareholder approval on an 'ad hoc' basis prior consultation with IAIM is not necessary if the disapplication to be considered is within the scope of the guidelines above.


With regard to vendor placings, IAIM wish to make it clear that shareholders should be entitled to expect a right of claw-back for any issues of significant size or which are offered at more than a very modest discount to market price.  Members of IAIM will therefore expect that where a vendor placing involves more than 5% of issued share capital or is issued at a discount of more than 5% such a placing will be placed on a basis which leaves existing shareholders with a right to claw-back their pro-rate share of the issue if they so wish.

The above guidelines concerning the disapplication of pre-emption rights shall come into effect immediately.  IAIM recognise that it is difficult to predict general conditions which meet all situations and consequently it is proposed to 

review the content of this statement a year from now.

ANNEX III

GUIDELINES ON PRE-EMPTION RIGHTS

1.
Pre-Emption Rights


Members of the Irish Association of Investment Managers reiterate their view, expressed in Annex 1 of the Guidelines, that the 'fairest and most appropriate course for any company wishing to raise additional equity capital is to offer the shares by way of rights pro rate to existing shareholders'.  In this way, all shareholders have the choice of subscribing new capital or selling the nil paid rights in the market.

2.
Placings of New Shares


Where placing of new shares occur, there should be particular circumstances involved which make a placing the preferred cash-raising route.  Members would expect the company Chairman to outline these reasons.

3.
Convertible Issues


Members of the IAIM consider that, as convertible issues are a form of equity, their issue should be done in the same manner as ordinary equity, ie on a fully pre-emptive rights basis.

4.
Vendor Placings


Members wish to reiterate the view expressed in the Guidelines that shareholders expect a right of claw back where a vendor placing involves more than 5% of issued share capital or is issued at a discount of more than 5%.

5.
Issue of New Shares over the Pre-Emption Limit of 5%


Where, due to particular circumstances, a rights issue is not possible there should be provision for 100% clawback of the issue to existing shareholders.  As can be the case with a rights issue, if the issue is underwritten underwriting fees should be payable on the full amount underwritten and at risk.

6.
Payment of Commission on Placings of New Shares


Companies and their advisers will be aware that the Guidelines on Pre-emption Rights offer flexibility in relation to the disapplication of pre-emption rights to a limit of 5% of issued equity share capital.  The rationale for this flexibility is that companies have argued that placings can provide them with a simpler and cheaper fund-raising method than a rights issue.  However, there are drawbacks to investors in this approach in that they do not have an opportunity to take up the new issue on a pro-rata basis and cannot sell nil paid rights in the market.  Unlike the position in relation to rights issues, the investor has been required by a relatively recent practice to pay commission on such placings.


In this regard, members of the Association consider that, as with rights issues, companies are in the best position to judge the appropriate level of fees for a placing and that they, rather than the investor, should bear the cost of such placings.

7.
Provision of Advance Information to enable full consideration of Underwriting or Placing of (i) the shares of a company coming to the market or (ii) a complex new issue of shares by a quoted company.


Agreement has been reached with the Stock Exchange that


i.
In relation to companies coming to the market, the prospectus 
(without price) will be made available to potential 
underwriters/placees 3 days in advance of the deadline for 
underwriting/placing decisions.


ii.
To enable full consideration of underwriting/placing decisions in 

relation to complex new issues by a quoted company, full 


documentation would be made available to potential 



underwriters/placees after the market closes on a Friday evening.
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